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|. Introduction

1.

The ICCL prepared this report with feedback and support from other civil society and
human rights organisations. It is endorsed by 8 organisations.!

The aim of this submission is to follow up on recommendations from Ireland’s first and
second UPR, referenced throughout, and raise new issues arising since 2016.

Il. Background and framework

A. Scope of international obligations

3.

Ireland is party to seven core international human rights treaties? and operates a dualist
legal system. The majority of international human rights treaties that Ireland has ratified
have not been directly incorporated into domestic law; though Ireland generally passes
domestic legislation reflecting treaty obligations before ratification.?

2016 Recommendations

4. Ireland accepted 75, partially accepted 10, and rejected recommendations relating to
the ratification of international treaties.*
Updates
5. Since 2016, the State has ratified the Convention on the Rights of Persons with
Disabilities and the Council of Europe Convention on Preventing and Combating
Violence against Women and Domestic Violence.
6. However, the State has not ratified some key international human rights treaties.®

Further, the State retains reservations under a number of international human rights
treaties.®

B. Constitutional and leqgislative framework

7.

Since 2016, three constitutional amendments have been implemented following
referendums which have improved the protection of human rights: to allow the
Oireachtas (Irish Parliament) to legislate for the regulation of termination of
pregnancy’, remove the offense of publication or utterance of blasphemous material®,
and amended the requirement of a period of a separation before proceedings for
divorce are initiated and to allow for recognition of foreign divorces.®

The Government has committed to holding referendums on reducing the voting age to
16, extending the right to vote to citizens living outside the State, and related to article
41(2) on the role and status of women.® However, the status of these proposed
referendums is unclear.

C. International human rights infrastructure and policy measures

9.

The Irish Human Rights and Equality Commission (IHREC) was established in 2014,
amalgamating the Irish Human Rights Commission and the Equality Authority. The
relevant establishing legislation'! provides for a public sector equality and human
rights duty.'? However, the Equal Status Acts 2000-2018 preclude the use of the
equality framework to challenge discriminatory laws.*3

10. The Workplace Relations Commission (WRC) was established in 2015. It assumed

the roles and functions of different bodies, including the Equality Tribunal. However,
this role is not explicitly mentioned in its enacting legislation.*



11.

12.

Since Ireland’s first and second UPR, the State has still not adopted a National Human
Rights Action Plan. A national programme of human rights and equality education for
civil and public servants has not been adopted and human rights/equality proofing of
legislation and policy is not carried out in a systematic manner.*®

The Government adopted a National Action Plan on Business and Human Rights
(2017-2020).1¢ A Business and Human Rights Implementation Group was established
in 2018 to review the implementation of the National Plan. It had its first meeting in
January 2019.7

D. Cooperation with human rights mechanisms

13.

Ireland has extended a standing invitation to thematic Special Procedures since 2001.
Since 2016, Ireland has hosted a visit'® and received communications!® from Special
Rapporteurs and participated in reviews by different UN treaty bodies.?° A delegation
of the Council of Europe's Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPT) carried out a visit to Ireland in 2019.

Recommendations

Ratify key international human treaties, as previously recommended.?!
Clarify the status of the proposed referendums on Constitutional change.

Ill. Response to Covid-19 and use of emergency measures

14.

15.

16.

17.

Covid-19 has had a significant impact in Ireland on rights: on life and health; and
because of restrictions put in place to curb human transmission of the disease.

The Irish Government passed emergency legislation in March 2020 empowering the
Minister for Health to make Regulations to restrict movement, events and outline
specific rules for the conduct of business in order to protect life and health by reducing
transmission of Covid-19.22 No derogations to human rights treaties were declared.
The legislation expanded the powers of An Garda Siochana (AGS), the Irish police
force, to enforce the regulations, and provided that non-compliance with a penal
provision could result in up to six months imprisonment and/or a €2,500 fine. The
legislation initially had an end date (sunset clause) for November 2020. This was
extended to June 2021.

From April 2020 to March 2021, the Minister for Health has signed a series of
Regulations, significantly restricting the rights to liberty, movement, freedom of
assembly, freedom of association and other rights.?® Garda powers have been
expanded, including provision for on-the-spot fines for breaching the restrictions.?*

Concerns relating to lack of pre-legislative scrutiny; no human rights impact
assessment or human rights proofing of primary or secondary legislation; poor
communication about the content of regulations; the conflation of legal requirements
with public health advice; and the disproportionate impact of restrictions on certain
groups have been raised by IHREC, civil society and other groups throughout the
pandemic.®

Recommendations

Subject all emergency law and powers to pre-legislative scrutiny by the Oireachtas or
immediate post-legislative scrutiny to ensure democratic processes and debate are
protected.

Certify all primary and secondary legislation with a significant impact on rights as
compliant with human rights law.



Assess the effect of legislation restricting rights through a human rights impact
assessment and prioritise analysing the impact of restrictions on at risk groups and
ensuring disproportionate impacts of the law are mitigated through sufficient economic,
social and other supports.

IV. Equality and non-discrimination

18.

19.

While recognising the importance of an intersectional approach to understanding
inequalities, this submission highlights issues in relation to different groups separately.

A key overarching issue is the lack of disaggregated data by sex, gender, ethnicity,
disability, and age in a range of areas where human rights are engaged, in order to
inform human rights compliant policies and programmes.2®

A. Gender equality

2016 Recommendations

20.

21.

Ireland accepted 4627 and partially accepted 328 recommendations relating to women’s
rights. The Government provided updates in its interim report.2°

Ireland did not accept recommendations relating to removing restrictive legislation on
abortion.3°

Updates

22.

23.

24.

25.

26.

27.

Following a referendum, the Oireachtas legislated to allow termination of pregnancy
on request during the first twelve weeks of pregnancy and later in specific limited
cases.?! A review of this legislation is required to commence by the end of 2021.32

Abortion safe zone legislation: Ongoing anti-abortion activity outside healthcare
providers aims to deter individuals from accessing health care and doctors from
providing it. This can cause distress, exacerbate existing societal stigmas and pose a
serious risk to a range of rights.®® The Government has committed to introducing
“exclusion zones outside medical facilities” but has not yet introduced legislation.3*

Decriminalisation of abortion: Irish law continues to criminalise abortion services
provided outside the scope of the 2018 legislation and individuals are still travelling to
access some abortion services abroad.3®

Participation in political life: Women are under-represented in political and public life.
For example, women currently make up 22.5% of the Dail (lower house of parliament)
and 23.9% of local councillors (local government officials).3¢

Maternity leave: While Ireland provides for a lengthy duration of maternity leave, it has
one of the lowest payment rates for maternity leave in the OECD.3’ A key gap is the
lack of maternity leave for elected officials, which is a clear barrier to women'’s right to
equal participation in political life. 38

Gender pay gap: A gender pay gap persists, currently estimated to be 14%.2° A
Gender Pay Gap Information Bill, to increase transparency on pay, was introduced in
2019; its current status is unclear.*®

Recommendations

Take measures to collect data which should be disaggregated by sex, gender,
ethnicity, disability, and age, in order to inform policy and programmes.
Introduce and enact legislation providing for safe zones around abortion providers.



e Ensure the review of the Health (Regulation of Termination of Pregnancy) Act 2018
fully decriminalises abortion and removes ongoing obstacles to women’s access to
abortion services, including reviewing criteria in the Act.

o Take targeted measures to increase women'’s representation in political and public life.

e Take concrete measures to reduce the gender pay gap, including through increasing
pay transparency.

B. Protection against racial discrimination
2016 Recommendations
28. Ireland accepted 14 recommendations relating to addressing racial discrimination.**

Updates
29. Racial profiling: In 2019, the UN Committee on the Elimination of Racial Discrimination
(CERD) highlighted its concerns about the “reportedly high incidence of racial profiling
by the Irish police targeted at people of African descent, Travellers and Roma” and
their disproportionate representation in the prison system.*?

30. Lack of disaggregated data on policing measures: For example, there is a lack of
disaggregated data on the basis of ethnicity in relation to Covid-19 enforcement
powers, including the use of anti-spit hoods, despite the Policing Authority repeatedly
requesting this information.*?

31. National action plan: An independent Anti-Racism Committee was appointed in June
2020 and tasked with drafting an Action Plan Against Racism within one year. Its
current status is unclear.

Recommendations

¢ Conduct an inquiry into use of restraints, and use of so-called non-lethal and lethal
force in Irish policing.

e Introduce legislation prohibiting racial profiling.**

e Conduct a wider inquiry into the extent to which racial profiling plays a part in Irish
policing, which should include a review of policy, practices, and training.

¢ Record and publish disaggregated data on policing measures, including on the basis
of ethnicity.

e Ensure the Action Plan Against Racism has concrete action plans with clear targets,
indicators, outcomes, timeframes, and associated budget lines and includes measures
to fund and provide for comprehensive support to victims of racism, including access
to legal advice and counselling services.

C. Traveller and Roma Communities
2016 Recommendations
32. Ireland accepted five*® and partially accepted four*® recommendations addressing
discrimination against Traveller and Roma communities.

Updates
33. Travellers were recognised as an ethnic minority in a 2017 statement by the Taoiseach
(Irish Prime Minister). However, there has been no legal act to this effect.

34. A National Traveller and Roma Inclusion Strategy (2017-2021) was developed but its
implementation has been slow, piecemeal and hampered by a lack of clear targets and
budget lines.*’

35. Anti-Traveller and anti-Roma discrimination continues to be prevalent, including in
relation to accessing accommodation, education, and health services. %



Recommendations
e Take legislative action to formalise the recognition of Travellers as a distinct ethnicity,
clarify the rights accorded to them and ensure they are protected and promoted.
e Fully implement the Inclusion Strategy, including by developing concrete action plans
with clear targets, indicators, outcomes, timeframes, and associated budget lines.

D. Rights of people with disabilities
2016 Recommendations
36. Ireland accepted one recommendation relating to the rights of people with disabilities.*®

Updates
37. Ireland ratified the Convention on the Rights of Persons with Disabilities in 2018,%° but
has not yet ratified its Optional Protocol.

38. Many of the substantive provisions of the Assisted Decision-Making Act 2015 have not
been commenced, including a legal framework for Advance Healthcare Directives.

Recommendations
39. Fully commence the Assisted Decision-Making (Capacity) Act 2015 and provide
adequate resources for its implementation.

E. LGBTI rights
2016 Recommendations
40. Ireland accepted one recommendation to address discrimination against LGBTI
individuals.®?

Updates
41. LGBTI+ Specific Strategies: Different national strategies have been adopted, such as
the National LGBTI+ Inclusion Strategy (2019-2021).

42. Trans Healthcare: A Steering Committee was formed in 2019 to address specific
issues in relation to the development of Transgender Identity Services in Ireland. It
made a number of recommendations.>

43. Legal Gender Recognition: In 2017, a review to the Gender Recognition Act 2015 was
carried out, which made important recommendations.>3

44. Conversion Therapy: In 2018, the Prohibition of Conversion Therapies Bill was
presented before the Seanad Eireann (lower house of parliament).>*

45, Relationships and Sexuality Education (RSE): In 2019, an Oireachtas Joint Committee
produced a report on RSE, making recommendations to update the curriculum and
delivery of RSE in schools, with attention to the importance of LGBTI+ inclusion. °°

Recommendations

e Ensure full implementation of relevant strategies and regularly review laws and policies
to prevent discrimination against LGBTI individuals and to improve access to
employment, education, housing and healthcare.

e Ensure the recommendations from the following sources are implemented: the report
issued by the Steering Committee on the Development of HSE Transgender Identity
Services; the review of the Gender Recognition Act 2015;*® Oireachtas Joint
Committee report on RSE.

¢ Review the Employment Equality Act and Equal Status Acts to ensure that transgender
people have explicit protection within the equality grounds.



e Ensure legislation is enacted to prohibit ‘conversion therapies’.

¢ Review and amend the Mental Health Act 2001, which currently does not grant young
people, aged 16-17 years old, the right to consent to treatment for their mental health.

e End the 1-year MSM blood ban and bring Ireland up to international standards.

F. Rights of Older People
Updates
46. Concerns have been raised about the protection of the rights of older people during
the Covid-19 pandemic. For those living in private nursing homes, there is concern
about the lack of national clinical oversight of care, particularly how nursing homes are
not integrated into the framework of public health and social care, the availability of GP
care onsite and communication with specialised teams.>’

47. The Government has failed to facilitate the participation of older people in policymaking
in the Covid-19 response.

48. The Government committed to “consider the merits of restricting the capacity to use
mandatory retirement provisions relative to the prevailing State pension age” by the
end of 2018 should existing provisions not result in greater employee flexibility to work
beyond 65.%8 Existing measures have proved inadequate for many workers wanting to
remain intheir job after the specified retirement age in their employment contract.

Recommendations
e Conduct an inquiry into the impact of Covid-19 related measures on the rights of older
people, including the levels of oversight of care in nursing homes.
¢ Provide for national clinical oversight of care of private nursing homes.
e Facilitate the participation of older people in all policy-making that impacts them,.
e Amend the Employment Equality Act to facilitate greater flexibility to work beyond the
State pension age.

V. Right to life, liberty, and security of the person

A. OP-CAT and detention conditions
2016 Recommendations
49. Ireland accepted 6 recommendations relating to improving prison conditions and
investigating cases of abuse.*®

Updates
50. The ICCL and IPRT have repeatedly called for the ratification and implementation of
OP-CAT.%° Publishing the legislation to implement OP-CAT is an objective in the
Department of Justice 2021 Strategy.

51. In November 2020, the CPT published a report on its 2019 visit to Ireland.5?
Prison establishments

52. Lack of a fully independent complaints mechanism for prisoners: The CPT highlighted
that the current complaints system in prisons “cannot be considered fit for purpose.”®?

53. Undocumented use of spit hoods: The Irish Prison Service has been using spit hoods
since 2019, which may constitute a form of torture, inhuman or degrading treatment.
There is no centralised database of their use.®3



54.

55.

56.

57.

Increase in prison population and overcrowding: There has been a 7.9% increase in
the daily average number of persons in prison custody (from 2017-2019), which saw
overcrowded conditions in 2019 and early 2020.%*

Increase in pre-trial detention: There has been a 21% increase in the daily average
number of people held in pre-trial detention since 2017.5°

Increase in number of persons held in solitary confinement: The number of people held
in solitary confinement has increased.®®

Lack of access to mental health services: The CPT found that there are a rising number
of homeless people with mental illness in Irish prisons. From July 2019-July 2020,
every month there were between 20-33 prisoners with severe mental illness awaiting
transfer to the Central Mental Hospital.5”

Other detention facilities:

58.

59.

Allegations of ill-treatment during police detention: The CPT highlighted allegations of
physical ill-treatment and verbal disrespect from remand prisoners in police custody
and recommended that custody registers in all Garda stations should be
comprehensively maintained and an independent system to monitor stations should
be put in place.5®

Need to separate immigration detainees, remand, and convicted prisoners: The CPT
highlighted that immigration detainees continue to be held in prisons with remand and
convicted prisoners.

Psychiatric institutions and other residential institutions:

60.

61.

62.

Use of PRN medication: The CPT raised concerns about the use of “pro re nata” (PRN)
medication in psychiatric institutions.

Covid-19 related limitations on safeguards: The Mental Health Act 2001 was amended
in March 2020 to provide for emergency measures in response to Covid-19.%° ICCL
raised concerns about these amendments as key safeguards relating to the detention
of patients have been eroded.”

Need for independent inspections: There is a need for independent inspections of
psychiatric institutions and other health institutions where people are detained.

Recommendations:

Ratify OP-CAT and create an effective and independent National Preventive
Mechanism to inspect all places of detention, including prisons, police stations, direct
provision centres, and psychiatric hospitals.

Establish a completely independent mechanism for the consideration of prisoner
complaints, such as through access to an Office of Prison Ombudsman.

Immediately end the use of spit hoods. If this does not immediately end, document
their use in a centralised database and disaggregate the data by gender, ethnicity,
age, and disability.

Expedite the commencement of section 9 of the Criminal Justice Act 2011 to ensure
that all persons detained by the police have the right of access to a lawyer.

Use the measures introduced to successfully reduce the prison population during the
Covid-19 pandemic as an opportunity to maintain low prison numbers and end
overcrowding in Irish prisons.

Compile comprehensive statistics relating to the use of pre-trial detention.



Ensure that solitary confinement is used as a measure of last resort, imposed for as
short a time as possible, is never applied to children, and that prolonged and
consecutive periods of solitary confinement are strictly prohibited. To this end, record
and publish data on when, and for how long, people are held in solitary confinement.
Increase access to therapeutic psychiatric beds in community facilities and in the
Central Mental Hospital so that prisoners with severe mental illness can be quickly
diverted from the criminal justice system and receive the appropriate care needed.
People detained for immigration purposes should not be held in detention centres or
prisons.

Ensure that human rights safeguards on detention on mental health grounds are
respected and any limitations are proportionate and necessary.

Review the use of PRN medication in psychiatric institutions and draw up guidelines
and safeguards for its use.

B. Historical abuse of women and children in medical/institutional care

2016 Recommendations

63.

One recommendation related to the historical abuse of women and children was
partially accepted.” There is no information on its status in Ireland’s interim report.

Updates

64.

65.

66.

67.

Flawed investigations: The final report of the Commission of Investigation into Mother
and Baby Homes was published in 2021.? Its methodology and final report have been
heavily criticised by survivor groups and civil society, including for the lack of a human
rights analysis.”® The Government’s action plan in response to the report’* outlines
eight areas where the Government intends to take action to provide redress for
survivors.”

Need to conduct investigations into mass gravesites: The Government published a
General Scheme of a Certain Institutional Burials (Authorised Interventions) Bill in
February 2021, which has been criticised.

lllegal and unregulated adoptions: The final report of the Mother and Baby Homes
Commission did not examine the system of unregulated adoptions. There are many
unanswered guestions regarding how this system operated, leading to the ongoing
violation of private and family rights of adoptees and their families.

Access to redress: The Mother and Baby Homes Commission recommended access
to redress for certain categories of survivors and not others. All survivors are entitled
to redress and must be granted this without undue administrative or other hurdles.

Recommendations

Ratify the Convention against Enforced Disappearances as this provides a clear
roadmap for dealing with enforced disappearances.

Conduct independent, thorough and effective investigations into allegations of ill-
treatment of women and children in all institutional contexts, with a view to ensuring
accountability for human rights abuses.

Conduct an independent, thorough and effective investigation into the system of
unregulated, illegal and/ or forced adoption in Ireland in the 20™ Century.

Ensure access to birth certificates and adoption files to all those seeking their personal
information.

Amend existing legislation to grant relevant powers to existing bodies to address mass
graves, including investigation of cause of death where appropriate, or enact



legislation in line with international human rights law to provide for an agency with the
relevant powers to do so.

e Implement a generous redress scheme to all survivors of state-run institutions who
suffered human rights abuses, ensuring there are no undue administrative hurdles in
its implementation.

C. Addressing gender-based violence (GBV)
2016 Recommendations
68. Ireland accepted 15 recommendations to address GBV.’®

Updates
69. The need to effectively prevent and respond to domestic violence is pressing given the
increase of women and children seeking support from domestic violence during the
Covid-19 pandemic’’ and the increase in criminal charges in these cases.”®

70. Ireland adopted a Domestic Violence Act in 2018. This Act criminalises coercive
control.”® In 2020, there were three convictions of coercive control®°.

Recommendations
e Conduct an awareness-raising campaign on the offense of coercive control and other
provisions of the Domestic Violence Act 2018.
e Provide increased funding to non-governmental organisations that provide services to
victims of GBV, including domestic violence.

D. Trafficking
2016 Recommendations

71. Ireland accepted four recommendations relating to preventing and combatting human
trafficking, including through adopting a National Action Plan.8!

Updates
72. Ireland adopted a second National Action Plan in 2016. Progress on its implementation
is unclear. Since 2016, systemic deficiencies in victim identification, referral, and
assistance, and the lack of convictions for trafficking have been identified as
problematic.8?

73. The Department of Justice highlighted initiatives to address human trafficking in its
2021 Action Plan.83

Recommendations

e Vigorously investigate, prosecute, and convict suspected offenders of human
trafficking.

e Improve victim identification and referral, and issue a revised referral mechanism in
coordination with NGOs offering formal identification, a recovery and reflection period,
and services to all victims.®* Recognising the gendered nature of trafficking victims,
gender-specific accommodation and supports, where required, should be prioritised.

e Ensure victims of human trafficking rights to identification, R&R period and assistance
are enshrined in primary legislation, applicable to all victims, regardless of their
immigration status and nationality.

E. Coroner’s Service
Updates
74. The Coroner’s Service is a disparate network of part-time coroners, operating without
the necessary support of specialist investigators and staff.®> The Coroners
(Amendment) Act 2019 made some important procedural changes. However, the




system remains under resourced and inadequate. There have been unacceptable
delays in holding inquests, inconsistencies in process and procedure, and bereaved
families have been marginalised.

Recommendations

Restructure and significantly increase the funding necessary to meet the requirements
of an independent, professional Coroner Service in its routine work and in conducting
thorough investigations into deaths in contested circumstances.

Take measures to address delays in holding inquests, such as through providing for
case investigations.

Take measures to address inconsistencies in process and procedure, such as through
recording all inquest proceedings and making them available.

Ensure that legal aid is available to all bereaved families seeking legal representation
at inquests.

VI. Administration of justice, including impunity, and the rule of law - Police reform

Updates

75.

76.

7.

Ireland is currently in the midst of a comprehensive policing reform process, as the
Government and AGS implement the recommendations of the Commission on the
Future of Policing (CFP).8% In particular, the police oversight body, must be better
resourced and given greater powers. New legislation on police powers must ensure
powers of search, arrest and detention are used only in full compliance with human
rights principles.

Use of anti-spit hoods: Anti-spit hoods were introduced and have been used by AGS
during the Covid-19 response.®” ICCL has called for this practice to be immediately
ended.%®

Treatment of child suspects: Recent research documented negative experiences of
children when in AGS custody and during police interviews. &

Recommendations

Ensure the swift and thorough implementation of the recommendations in the CFP
Report and ensure that all reforms strengthen Ireland’s compliance with national and
international human rights law and standards.

Ensure reform of Ireland’s police oversight body, the Garda Siochana Ombudsman
Commission (GSOC), includes greater resourcing and greater powers to ensure
accountability for human rights abuses by police.

Ensure new legislation on police powers requires that the powers of search, arrest and
detention are used sparingly, in full compliance with human rights principles, in
particular necessity and proportionality.

Immediately end the use of spit hoods. If this practice does not immediately end,
document the use of spit hoods by AGS in a centralised database and disaggregate
the data by gender, ethnicity, age, and disability.

AGS should develop a clear policy on interviewing child suspects, detain children in
Garda custody only as a last resort, adopt a zero-tolerance approach to any ill-
treatment of children, and develop specialist training for all members of AGS and
lawyers.

10



VIl. Human rights and counter-terrorism

2011 and 2016 Recommendation
78. Ireland did not support the recommendation made in 2011 and 2016 to “Avoid
maintaining special criminal courts in penal legislation.”®

Updates
79. The Offenses against the State Acts (OASA) are Ireland’s primary counter-terrorism
legislation. The OASA 1998 and the Criminal Justice (Amendment) Act 2009 underpin
the operation of the Special Criminal Court. The continued use of the Special Criminal
Court outside of a proclaimed emergency period gives rise to human rights concerns,
including related to the right to a fair trial and right to equality before the law.%*

80. In February 2021, the Minister for Justice appointed a group of experts to review the
Offenses against the State Acts®?

Recommendations
e Abolish the Special Criminal Court.
e If the Special Criminal Court is not abolished, ensure fair trial rights are protected and
strengthened, including by ensuring the rules of evidence in ordinary courts apply and
that protected juries are introduced into the Court.

VIll. Freedom of peaceful assembly and of association - Funding restrictions for civil
society

2016 Recommendations
81. Ireland accepted one recommendation relating to the protection and promotion of civil
society.®® The Government provided updates in its interim report.%

Updates
82. The Coalition for Civil Society Freedom has highlighted the restrictions on freedom of
association that have emerged since 2017°. These restrictions stem from a 2001
amendment of the Electoral Act 1997, which imposes restrictions and reporting
obligations on ‘third parties’ who accept donations over €100 for ‘political purposes,’
defined broadly.®® This has been applied to civil society organisations, with some
having been threatened with prosecution.®’

Recommendations

¢ Amend the Electoral Act 1997 in the context of the broader electoral reform bill which
is currently before parliament, in order to remove the vague and broad definition of
‘political purposes’ to ensure that this cannot be used to restrict civil society and in a
manner that is compatible with human rights obligations.

e Ensure any amendments to the Electoral Act 1997 concerning political advertising are
compatible with human rights obligations, especially the right to freedom of
expression®® and freedom of peaceful assembly and association.®®

IX. Legal protection of economic, social and cultural rights

2016 Recommendations
83.Ireland accepted two recommendations to ratify the Optional Protocol to the
International Covenant on Economic, Social, and Cultural Rights (OP-ICESCR).1®
This was also recommended and accepted in the 2011 UPR.1%!
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Updates
84. Ireland signed the OP-ICESCR on 23 May 2012. No steps have been taken towards
ratification.%2

85. Equality legislation®® does not provide all grounds of discrimination prohibited by
ICESCR.04

86. A Private Members Bill, proposes to introduce the obligation contained within the
ICESCR to "progressively realize” such rights to the "maximum of available
resources.”0°

Recommendations
e Ratify OP-ICESCR.
e Bring Ireland’s equality legislation in line with Article 2(2) ICESCR by widening the
grounds upon which discrimination is prohibited, including socio-economic status.
e Enact the Thirty-Seventh Amendment of the Constitution Bill 2018 and hold a relevant
referendum, as required by the Irish Constitution.

X. Migrants, refugees, and asylum seekers

2016 Recommendations
87.Ireland accepted twelve and partially accepted five recommendations relating to the
rights of refugees, migrants, and asylum seekers.
Updates
88. Migrants, refugees, and asylum seekers have been disproportionately negatively
affected by Covid-19.1%

89.In February 2021, a white paper to end Direct Provision and establish a new
international protection support service was published.’

90. In its 2021 Action Plan, the Department of Justice identified reform of the overall
immigration system as a key priority.

Recommendations

e Fully implement the commitments to replace Direct Provision and establish a not-for-
profit system.

e Conduct a thorough review and reform of asylum, immigration and citizenship related
administration and policy to address significant deficiencies in each area. This must
include areview of relevant legislation to determine if it is fit for purpose, in consultation
with civil society, legal professionals, and migrant communities.

Xl. Right to development and environment issues

2016 Recommendations
91. Ireland accepted one recommendation relating to climate action.’®® An update was
provided in the Government’s interim report.1%°

Updates
92.1n 2020, Climate Case Ireland won a Supreme Court case against the Government for
failing to take action on climate change.!'° In October 2020, the Climate Action and
Low-Carbon Development (Amendment) Bill was introduced.!! The Joint Committee
on Climate Action has made key recommendations, such as the need to include
reparations in building meaningful climate justice obligations.!'? Climate Case Ireland
called upon the Government to legislate in line with climate justice and science.'*®
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Recommendations
e Strengthen the Climate Action and Low-Carbon Development (Amendment) Bill 2020
in line with the Joint Committee on Climate Action and recommendations by Climate

Case Ireland.

Xll. Freedom of religion or belief, expression and right to participate in public and
political life- Hate speech

2016 Recommendations
93. Ireland accepted three recommendations relating to hate speech.!* Updates were
provided in the Government’s interim report.1*®

Updates
94. The Department of Justice published a comprehensive report in December 2020 with
a view to publishing draft legislation on hate crime and hate speech in 2021.11¢

Recommendations
e Legislate appropriately for hate crime taking into account principles of fairness,
equality, non-discrimination, presumption of innocence, right to a fair trial. .
¢ Ensure that hate speech legislation is rooted in human rights law, fully reflects the
importance of freedom of expression and provides for defences, including artistic,
journalistic, investigative, and reporting activities. .

Xlll. Right to privacy, marriage and family life

A. Data protection concerns
95. Data protection laws and safeguards are essential for protecting human rights, notably
the right to privacy.!’

96. However, it has been widely reported that other Member States believe the Irish Data
Protection Commission (DPC) is unable to discharge its duties under the GDPR.!8

97. For example, in January 2021, European Court of Justice (ECJ) issued an opinion that
referred to the DPC’s “persistent administrative inertia” and “fail[ure] to take any
meaningful action in order to investigate possible breaches of the GDPR and, where
appropriate, enforce its rules”.11°

98. In February 2021, the ICCL revealed that the DPC has been unable to implement
internal managerial and technical changes that it had said were essential for it to be
able to enforce the GDPR.'?°

Recommendations
e Strengthen and reform the DPC, such as through appointing two new commissioners
and conducting an independent and broadly scoped review of how best to further
strengthen and reform this public body.

B. Surveillance and online regulation concerns
99. In Ireland, different public officials, including AGS,*?!* can seek and obtain access to
metadata relating to everyone’s communications data under the Communications
(Retention of Data) Act 2011.1?? This data is sought and obtained without consent or
knowledge of the person affected and without any oversight from a judicial or
independent authority. In April 2014, the ECJ declared the European Union (EU)
Directive underpinning Ireland’s data retention scheme “invalid”, as it “entails a wide-
ranging and particularly serious interference with the fundamental rights to respect for
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private life and to the protection of personal data”. A number of human rights experts
have reinforced this point.!®Ireland has failed to update its laws to reflect this
judgment.

100. Ireland is in the process of passing an Online Safety and Media Regulation Bill.
Concerns have been raised'?* regarding the protection of the right to freedom of
expression and the right to privacy, given that its definition of harmful content online
lacks precision, clarity and certainty, and is too vague, arbitrary and unspecific about
the specific content, the publication or dissemination of which could lead to sanction.!?

Recommendations

e Ensure laws and policies on data retention are fully compliant with EU law and relevant
international human rights law and standards on the right to privacy.

e Ensure any attempts to regulate online speech are compliant with its obligations under
human rights law, with particular regard to the right to freedom of expression and the
right to privacy.

e Ensure that enforcement officers properly take into account the right to privacy when
investigating crime and that law and policy reflects the importance of balancing this
right with broader societal concerns and victims’ rights.

XIV. Impact of Brexit on Human Rights

Updates
101. The 1998 Good Friday Agreement created obligations for the Irish

Government, as one of its guarantors, to ensure that the “Rights, Safeguards and
Equality of Opportunity” provisions are safeguarded. The departure of the United
Kingdom (UK) from the EU poses challenges for the equivalent protection of rights of
individuals in Northern Ireland.

Recommendations:

e Ensure that all agreements with the EU and with the UK ensure the protection of the
key principle of equivalence of rights contained within the Good Friday Peace
Agreement for the people of Northern Ireland.

e Work with the UK to ensure that there is no reduction or weakening of rights protections
for anyone in Northern Ireland, including through national legislation.
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